Chapter 9
Freedom of the Seas in the Arctic Region

7. Ashley Roach

This chapter begins with the basics: geography, legal regime, and
navigation of the Arctic Ocean. It next seeks to explain what is meant by
“freedom of the seas.” The third section, providing U.S. and Canadian
views, examines the importance of freedom of the seas and discusses
the threats posed by China, Iran and Russia to those freedoms notwith-
standing their commitments to the rules in the 1982 UN Convention
on the Law of the Sea (UNCLOS).! The chapter concludes with some
views on a future Arctic Ocean in 2040.

Four appendices on 1) the legal regime of the Arctic Ocean, 2) straits
used for international navigation in the Arctic Ocean, 3) maritime
boundaries in the Arctic Ocean, and 4) extended continental shelves in
the Arctic Ocean are provided at the end and provide further details.

Geography of the Arctic Region

In contrast to Antarctica, the Arctic Region includes the five states
surrounding the Arctic Ocean—Canada, Denmark (Greenland), Nor-
way, Russia and the United States—and the straits used for internation-
al navigation to and from the Arctic Ocean—Bering Strait, Northwest
Passage, Northeast Passage/Northern Sea Route, and the Nares, Da-
vis, Fram and Denmark Straits (for details see appendix 2). Another
three states have land territory north of the Arctic Circle (66°33’39”
N)—Iceland, northern Sweden, and northern Finland.

More specifically, the land territory of circumpolar states north of
the Arctic Circle includes northern Alaska, northern mainland Cana-
da abutting the Bering Sea (the Northwest Territories), the Canadian
Arctic islands (which Canada calls the Canadian “arctic archipelago™),
Greenland (Denmark), Iceland, Svalbard/Spitzbergen (Norway),
northern Norway, northern Sweden, northern Finland, and the Rus-
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Map 1. The Arctic Transit Region
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sian territory of Franz Josef Land, Novaya Zemlya, North Land, Anjou
Islands, Wrangel Island® and northern Siberia.

Legal Regime of the Arctic Ocean*

The Arctic Ocean comprises both national and international waters
and seabed. Arctic Ocean national waters of the littoral states include
the internal waters, territorial sea no more than 12 nautical miles wide,
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and exclusive economic zone (EEZ) measured no more than 200 nau-
tical miles from the baselines determined in accordance with the UN-
CLOS by the littoral states.’ International waters in the Arctic Ocean
include all water seaward of the EEZ of the littoral states.® The conti-
nental shelf of the Arctic Ocean littoral states comprises the seabed and
subsoil of the submarine areas beyond their territorial sea that extend
throughout the natural prolongation of their land territories to the
outer edge of the continental margin, or to a distance of 200 nautical
miles from the baselines from which the breadth of the territorial sea
is measured where the outer edge does not extend up to that distance.”
The seabed and subsoil beneath the Arctic Ocean seaward of the outer
limits of the continental shelf (i.e., beyond the limits of national juris-
diction in the Arctic Ocean) constitute the Area managed by the Inter-
national Seabed Authority.?

Navigation of the Arctic Ocean

There are different rules for navigation of the various maritime
zones, including those of the Arctic Ocean, as follows:
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* Because internal waters are under the sovereignty of the coastal
state, foreign vessels and aircraft have no right to navigate inter-
nal waters without the authority of the coastal state.’

* While the territorial sea is under the sovereignty of the coastal
state, foreign vessels have the right of innocent passage to traverse
those waters, and concomitant duties. That right does not extend
to aircraft that have no right of innocent passage through the air-
space over the territorial sea.!”

® In contrast, in the exclusive economic zone the coastal state does not
have sovereignty; rather, it enjoys sovereign rights and jurisdic-
tion over the EEZ. Foreign ships and aircraft enjoy, inter alia, the
freedoms of navigation and overflight.!!

* In the high seas, all states enjoy, as described in the next section,
inter alia, the freedoms of navigation and overflight.!?

There is a separate navigation regime for straits used for international
navigation between one part of the high seas or an EEZ and another
part of the high seas or EEZ;" this is the right of transit passage.!'*
The right of transit passage is defined as “the freedom of navigation
and overflight solely for the purpose of continuous and expeditious
transit of the strait.” The Convention sets out the duties of ships and
aircraft during transit passage, those laws and regulations states bor-
dering straits may adopt relating to transit passage, and the duties of
states bordering straits.”’ The right of innocent passage also applies to
navigation in the waters of the strait that is not the exercise of transit
passage.'® Several of the straits used for international navigation in the
Arctic Ocean are described in appendix 2.

Freedom of the Seas

UNCLOS Article 87 defines “freedom of the high seas” as including
inter alia for both coastal and land-locked states:

(a) freedom of navigation;
(b) freedom of overflight;

(c) freedom to lay submarine cables and pipelines, subject to Part VI
[on the continental shelf];
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(d) freedom to construct artificial islands and other installations per-
mitted under international law, subject to Part VI [on the continen-
tal shelf];

(e) freedom of fishing, subject to conditions laid down in section 2 of

Part VII on the high seas; and

(f) freedom of scientific research, subject to Parts V [on the exclusive
economic zone] and XIII [on marine scientific research)].

As set out in article 58(1), in the exclusive economic zone (EEZ), all
states enjoy, subject to the provisions of the UNCLOS, some of the
freedoms listed in article 87, i.e., navigation and overflight, the lay-
ing of submarine cables and pipelines, and other internationally lawful
uses of the sea related to these freedoms, such as those associated with
the operation of ships, aircraft and submarine cables and pipelines, and
compatible with the other UNCLOS provisions. In addition, para-
graph 2 provides that articles 88-11517 and other pertinent rules of in-
ternational law apply in the EEZ in so far as they are not incompatible
with Part V on the EEZ.

In both the EEZ and the high seas, articles 87(2) and 58(3) provide
that states shall exercise these rights and perform their duties with due
regard for the rights and duties of other states.

Similar provisions appear in the article 2 of 1958 Geneva Conven-
tion on the High Seas to which the United States is among the 63 par-
ties.!® It is expressly declarative of customary international law.

Article 86 provides that these freedoms do not apply in the territo-
rial sea or internal waters of a state, or in the archipelagic waters of an
archipelagic state.

The U.S. Department of Defense defines “freedom of the seas” as
follows:

Freedom of the seas ... includes more than the mere freedom of
commercial vessels to transit through international waterways. ...
[T]he Department uses “freedom of the seas” to mean all of the
rights, freedoms, and lawful uses of the sea and airspace, includ-
ing for military ships and aircraft, recognized under international

law.1?
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Jonathan Odom suggests that the optimum phrase describing the
freedom of the seas could be “freedom of the seas which includes all
of the rights, freedoms and uses of the sea and airspace under interna-
tional law, as reflected in the UN Convention on the Law of the Sea.”??

Importance of Freedom of the Seas

The importance of freedom of the seas was recognized in the Atlan-
tic Charter of August 14, 1941, signed by U.S. President Franklin D.
Roosevelt and British Prime Minister Winston Churchill on the eve of
World War II. One of their common principles was “a peace should en-
able all men to traverse the high seas and oceans without hindrance.”?!

The national security of all maritime states, including the United
States, depends on a stable legal regime assuring freedom of naviga-
tion on, and overflight of, international waters. That regime, as set out
in the 1982 UNCLOS - signed by 117 states when the Convention
opened for signature on December 10, 1982, and ratified by 167 states
and the EU as of March 9, 2020%2 — reflects a careful balance of coastal
and maritime state interests. The UNCLOS was negotiated in part to
halt the creeping jurisdictional claims of coastal states, or the ocean
enclosure movement. While that effort appears to have met with some
success, it is clear that many states continue to purport to restrict navi-
gational freedoms by a wide variety of means that are neither consistent
with the UNCLOS nor with customary international law binding on
all states.?? The stability of that regime, including in the Arctic Ocean,
is undermined by claims to exercise jurisdiction, or to interfere with
navigational rights and freedoms, which are inconsistent with the terms

of the UNCLOS.

United States Views on the Law of the Sea Convention

United States policy accepts, and the United States acts in accor-
dance with, the provisions of the UNCLOS, as functionally amended
by the 1994 Agreement relating to the Implementation of Part XI of
the LOS Convention. While the United States is not now a party to
the Convention, it supports its approval by the U.S. Senate. Notwith-
standing multiple efforts to gain Senate approval, a minority of U.S.
Senators persists in blocking its approval.?*
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As stated in the 2015 Department of Defense Asia-Pacific Maritime
Security Strategy:

Freedom of the seas is... essential to ensure access in the event of a
crisis. Conflicts and disasters can threaten US interests and those
of our regional allies and partners. The Department of Defense is
therefore committed to ensuring free and open maritime access to
protect the stable economic order that has served all Asia-Pacific
nations so well for so long, and to maintain the ability of US forces
to respond as needed.”’

The 2017 U.S. National Security Strategy similarly states:

ENSURE COMMON DOMAINS REMAIN FREE: The United
States will provide leadership and technology to shape and govern
common domains—space, cyberspace, air, and maritime—within
the framework of international law. The United States supports
the peaceful resolution of disputes under international law but will
use all of its instruments of power to defend US interests and to
ensure common domains remain free.?

A Canadian View

Todd Bonnar, a senior Canadian Naval Officer with the Combined
Joint Operations from the Sea Center of Excellence in Norfolk, Virgin-
ia, has addressed the strains on maritime freedom and repercussions for
the Arctic posed by China, Iran and Russia, as they seek to “accumu-
late/consolidate power and re-define international maritime norms,”
in particular the UNCLOS. He points out China’s “attempts to ratio-
nalize and assert control of 80 to 90 percent of the South China Sea,”
Iran’s claims to control the Strait of Hormuz, and Russia’s control of
the Kerch Straits seeking to “rewrite the rules in the Sea of Azov” and
potentially do the same in the Black Sea, the Baltic Sea and the Sea of
Okhotsk. To counter these threats, he focuses on the need for a robust
Maritime Situational Awareness. He correctly observes and then warns:

The world’s oceans and seas comprise a single interconnected body
of water. Seagoing nations must stand on the principle that mari-
time freedom is likewise indivisible. If the maritime community in
general relinquishes its inherent freedoms in the global commons
in one body of water for the sake of placating a predatory coastal
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state such as China, the global maritime community stands the risk
some other strong coastal state will mount similar challenges in
some other strategic waterway.?’

These observations are equally pertinent in the Arctic Ocean as else-
where.

Chinese and Russian Hypocrisy

Both China and Russia have blue water navies that benefit from
the rules codified in the UNCLOS. They have regularly committed
to abide by those rules by joining in annual calls by the UN General
Assembly for States Parties to conform their maritime claims to the
UNCLOS,?® in the 1989 U.S.-USSR Joint Statement on the Rules of
International Law governing Innocent Passage,?? and in the 2016 Chi-
na-Russia joint statement on the promotion of international law.** In
2018, China claimed to be a “near-Arctic state,” intending to partici-
pate actively and in law-abiding manner in Arctic affairs.*! Yet their ac-
tual behavior in the South China Sea, specifically raised by the Canadi-
an view and deemed disconcerting, is inconsistent with those promised
commitments. China’s hypocrisy could not be more evident.

A Future Arctic Ocean

The Arctic Ocean may be ice-free during the summers in 2040 as
some have predicted. If so, that will increase the need for freedom of
navigation in both the national and international waters of the Arctic
Ocean. By then, it is possible that the U.S.-Canadian dispute over the
location of their maritime boundary in the Beaufort Sea and northward
(described in appendix 3) will be resolved. In addition, it is possible that
all the claims lodged under the UNCLOS regarding extended conti-
nental shelves of the Arctic littoral States (described in appendix 4) will
be settled. In this way the ownership questions, and the extent of their
sovereignty, over the seabed and subsoil in the area of the Arctic Ocean,
and therefore the boundaries of the Area in the central Arctic Ocean,
would be resolved.

The situation of the Northwest Passage, by contrast, will likely be
unchanged. Canada will continue to claim the waters of the Northwest
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Passage as internal waters and seek to restrict navigational rights there
over the objections of the United States and other maritime states that
the Northwest Passage includes straits used for international naviga-
tion (for details see appendix 2).

Russia, on the other hand, will continue to encourage use of the
Northern Sea Route and may well continue to bring its legal regime
into compliance with the international law of the sea (for details, in-
cluding U.S. views, see appendix 2).

Finally, it is possible that the United States will have acceded to the
UNCLOS by 2040, particularly if the President of the United States
actively encourages the Senate to act favorably. Being party to the UN-
CLOS would strengthen U.S. reliance on the Convention in its dis-
putes with other states, such as China, that reject the U.S. references to
the Convention because it is not a party. As a party, the United States
would enhance its influence in the Arctic Council and international
organizations where the Convention is central to its work.

Appendix 1: Legal Regime Governing the Arctic Ocean

The Arctic Ocean and its littoral states are governed by the UN
Convention on the Law of the Sea (UNCLOS) and other sources men-
tioned below. The circumpolar states — Canada, Denmark (Greenland),
Norway and Russia — are parties to the Convention. While the Unit-
ed States is not a party, the United States accepts the traditional uses
provisions of the Convention as customary international law binding
on the United States. The other states with land territory north of the
Arctic Circle are also parties to the UNCLOS.

Like all coastal states, the Arctic littoral states are each entitled to
have a 12-mile territorial sea, a 24-mile contiguous zone, a 200-mile
exclusive economic zone in the Arctic Ocean. Each state has claimed
these maritime zones.

Arctic submerged lands consist of the continental shelf and the deep
seabed of the Arctic Ocean. The continental shelf is the natural prolon-
gation of the land mass, out to 200 miles automatically—and beyond
where it meets the criteria of article 76 of the UNCLOS. The littoral
states each have continental shelves as a matter of right.’? The deep
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seabed is the sea floor beyond the continental shelf of coastal states,
known as the Area.’* There are likely to be one or more portions of the
Area beneath the Central Arctic Ocean, but identification of the scope
of these areas awaits determination and delimitation of the extended
continental shelves of the littoral states (see appendix 4).

There are four pockets of high seas in Arctic waters: the high seas
of the Central Arctic Ocean, the Donut Hole in the central Bering
Sea, the Banana Hole in the Norwegian Sea, and the Loophole in the
Barents Sea.’*

Sources of Law for the Arctic Ocean

There are many sources of international law that are applicable to
the Arctic Ocean, and, more importantly, available to enhance the se-
curity, environmental protection and safety of navigation of the Arctic
Ocean.® As a result, the United States does not believe it is necessary to
develop a comprehensive new legal regime for the Arctic, nor is there a
danger of armed conflict in the Arctic, as some have suggested.>s

The five circumpolar nations share this view. Meeting in Ilulissat,
Greenland, May 27-29, 2008, they gathered at the political level, and
adopted a declaration that read in part:

By virtue of their sovereignty, sovereign rights and jurisdiction
in large areas of the Arctic Ocean the five coastal states are in a
unique position to address these possibilities and challenges. In
this regard, we recall that an extensive international legal frame-
work applies to the Arctic Ocean as discussed between our repre-
sentatives at the meeting in Oslo on 15 and 16 October 2007 at the
level of senior officials.’” Notably, the law of the sea provides for
important rights and obligations concerning the delineation of the
outer limits of the continental shelf, the protection of the marine
environment, including ice-covered areas, freedom of navigation,
marine scientific research, and other uses of the sea. We remain
committed to this legal framework and to the orderly settlement
of any possible overlapping claims.

This framework provides a solid foundation for responsible man-
agement by the five coastal States and other users of this Ocean
through national implementation and application of relevant pro-
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visions. We therefore see no need to develop a new comprehensive
international legal regime to govern the Arctic Ocean. We will
keep abreast of the developments in the Arctic Ocean and continue
to implement appropriate measures.

The extensive legal framework already applicable to the Arctic
Ocean includes:

e the law of the sea, as reflected in the UNCLOS, which as de-
scribed above allows the coastal states to claim territorial seas,
EEZs, shelf out to 200 miles,*® shelf beyond 200 miles where it
meets the Article 76 criteria.’? In addition, the Convention pro-
vides passage rights and duties for foreign flag vessels,* high seas
freedoms,* the regime for marine scientific research;*

* several agreements adopted under the auspices of the Arc-
tic Council, including the 2011 Agreement on Cooperation on
Aeronautical and Maritime Search and Rescue in the Arctic,” the
2013 Agreement on Cooperation on Marine Oil Pollution Pre-
paredness and Response in the Arctic,** the 2017 Agreement on
Enhancing Arctic Marine Scientific Research Cooperation,” and
the 2018 agreement on Arctic Fisheries;*

* various IMO agreements on safety of navigation and prevention of
marine pollution clearly apply to the Arctic Ocean (e.g., SOLAS,
MARPOL and its annexes on vessel source pollution as amended
through the Polar Code), the London Convention/Protocol on
ocean dumping; and

* various air-related agreements that indirectly protect the Arctic,
such as the 1979 Convention on Long-Range Transboundary Air
Pollution, the 1987 Montreal Protocol on the Ozone Layer, the
1992 Framework Convention on Climate Change, the 1998 Con-
vention on the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade and
the 2001 Convention on Persistent Organic Pollutants.

Soft Law

There is so-called “soft law” applicable to activities in the Arctic
Ocean, including IMO guidelines and Arctic Council guidelines.
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Applicable IMO guidelines include the IMO Guidelines for Ships
Operating in Arctic Ice-Covered Waters (2002), IMO Enhanced Con-
tingency Planning Guidance for Passenger Ships Operating in Ar-
eas Remote from SAR Facilities (2006), IMO Guidelines on Voyage
Planning for Passenger Ships Operating in Remote Areas (2007) and
the Arctic Council Guidelines on Arctic offshore oil and gas activities
(2009).

Arctic Council Guidelines on off-shore oil/gas activities recom-
mend voluntary standards, technical and environmental best practices,
and regulatory controls for Arctic offshore oil and gas operators. The
Guidelines were designed to be consistent with U.S. offshore regula-
tions. The U.S. Department of the Interior/Merchant Marine Service
posts the Guidelines on its webpage, apparently applies them, and rec-
ommends their use to new operators in the Arctic. Greenland appar-
ently requires that they be read by potential permit holders; Russia has
said they suggest that leaseholders read them. Another Arctic Coun-
cil working group (the Arctic Monitoring and Assessment Program
(AMAP)) released in 2007 an Assessment of Oil and Gas Activities in
the Arctic.

Appendix 2: Straits Used for International Navigation of the
Arctic Ocean

There are seven straits used for international navigation through the
Arctic Ocean: the Bering Strait, the Northeast Passage, the Northwest
Passage, and the Nares, Davis, Fram and Denmark Straits. The first
three listed are examined in detail next.

Bering Strait

The Bering Strait is one of many straits used for international nav-
igation through the territorial sea between one part of the high seas
or an exclusive economic zone and another part of the high seas or an
exclusive economic zone. Transit through such straits are subject to the
legal regime of transit passage.*’ Under international law, the ships and
aircraft of all states, including warships and military aircraft, enjoy the
right of unimpeded transit passage through such straits.*®
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The Bering Strait is approximately 51 miles wide, between Cape
Dezhnev, Chukotka Autonomous Okrug, Russia, the easternmost point
(169°43’ W) of the Asian continent and Cape Prince of Wales, Alaska,
USA, the westernmost point (168°05’ W) of the North American con-
tinent, with latitude of about 65°40” north, slightly south of the polar
circle. Its average depth is 98-160 feet.*’ Located in the middle of the
strait are the Diomede Islands: Big Diomede is on the Russian side,
and Little Diomede is on the U.S. side, of the International Date Line
and maritime boundary.’® The two islands are about 2.4 miles apart.’!
Accordingly, ships will normally pass to the east of Little Diomede and
west of Big Diomede. The eastern strait between Little Diomede and
Cape Prince of Wales, and the western strait between Big Diomede and
Cape Dezhnev, are each about 22.5 miles wide.*?

The 2009 Arctic Marine Shipping Assessment noted that:

There are currently no established vessel routing measures in the
Bering Strait region. A Traffic Separation Scheme (T'SS) may need
to be established in the region as vessel traffic increases. There is
currently no active Vessel Traffic Service (VIS) or other traffic
management system in place in the waters of the Bering Strait.
Shipboard Automated Identification System (AIS) capability is
currently limited.*?

The Russian Federation and the United States, as the states border-
ing the Bering Strait, have a common interest in the safety of naviga-
tion through the Bering Strait. SOLAS regulation V/10, paragraph 5,
requires that:

Where two or more Governments have a common interest in a
particular area, they should formulate joint proposals for the de-
lineation and use of a routeing system therein on the basis of an
agreement between them. Upon receipt of such proposal and be-
fore proceeding with consideration of it for adoption, the [Inter-
national Maritime] Organization [IMO] shall ensure details of the
proposal are disseminated to the Governments which have a com-
mon interest in the area, including countries in the vicinity of the
proposed ships’ routing system.>*

As the eastern and western passages are each less than 24 miles
wide, the regime of transit passage applies in those straits (and their
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approaches). Consequently, article 41(5) of the UNCLOS also requires
that:

In respect of a strait where sea lanes or traffic separation schemes
through the waters of two or more States bordering the strait are
being proposed, the States concerned shall cooperate in formu-
lating proposals in consultation with the competent international
organization.’’

Russian and U.S. proposals have been approved by the IMO for the

establishment of routing measures in the Bering Sea and Bering Strait:
* Five ATBAs in the region of the Aleutian Islands.*®

* "Two-way routes, six precautionary areas and ATBAs in the Bering
Sea and Bering Strait, effective December 1, 2018, and

* Deep-water routes, recommended routes and precautionary area
in the vicinity of Kattegat, effective July 1, 2020.%7

All of these measures apply to ships 400 gross tonnage and above and
are recommendatory.

Northeast Passage

The Northeast Passage is situated in the Arctic Ocean between the
Barents Sea and the Chukchi Sea, north of Russia and includes the
Dmitry, Laptev and Sannikov Straits.’® Russia calls the portion of the
passage in Russian waters the Northern Sea Route (NSR).

In 1998 Russia adopted the Federal Act on the international mari-
time waters, territorial sea and contiguous zone of the Russian Federa-
tion.” Article 14 of this act, entitled Navigation along the waterways of
the Northern Sea Route, provides:

Navigation on the waterways of the Northern Sea Route, the his-
torical national unified transport line of communication of the
Russian Federation in the Arctic, including the Vilkitsky, Shoka-
Ishy, Dmitry Laptev and Sannikov straits, shall be carried out in
accordance with this Federal Act, other federal laws and the inter-
national treaties to which the Russian Federation is a party and the
regulations on navigation on the watercourses of the Northern Sea
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Route approved by the Government of the Russian Federation and
published in Notices to Mariners.

The relevant international treaties to which Russia is a party are, of
course, the UNCLOS, and the various IMO Conventions and Codes,
including the mandatory Polar Code.

In 2012 President Putin signed the 2012 Federal Law amending
three earlier laws while providing the legal basis for the 2013 Rules of
Navigation of the Water Area of the Northern Sea Route.®® In 2017
Russia revised its extensive regulatory system for navigation of the
Northern Sea Route.5!

On May 29, 2015, the United States delivered a diplomatic note
to the Russian Federation regarding its revised Northern Sea Route
(NSR) regulatory scheme. The note presents U.S. objections to aspects
of the scheme that are inconsistent with international law, including:
requirements to obtain Russia’s permission to enter and transit the ex-
clusive economic zone and territorial sea; persistent characterization of
international straits that form part of the NSR as internal waters; and
the lack of any express exemption for sovereign immune vessels. The
note also encourages Russia to submit relevant aspects of the scheme
to the IMO for consideration and adoption. The text of the diplomatic
note to the Russian Federation follows:

The Government of the United States of America notes the Gov-
ernment of the Russian Federation has adopted legislation and
regulations for the purpose of regulating maritime traffic through
the area described as the Northern Sea Route. The United States
notes its support for the navigational safety and environmental
protection objectives of this Northern Sea Route scheme and com-
mends the Russian Federation interest in promoting the safety of
navigation and protection of the marine environment in the Arc-
tic. As conditions in the Arctic continue to change and the volume
of shipping traffic increases, Arctic coastal States need to consider
ways to best protect and preserve this sensitive region.

The United States advises, however, of its concern that the North-
ern Sea Route scheme is inconsistent with important law of the
sea principles related to navigation rights and freedoms and rec-
ommends that the Russian Federation submit its Northern Sea
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Route scheme to the International Maritime Organization (IMO)
for adoption.

As a preliminary matter, to the extent that the Northern Sea
Route scheme continues the view of the Russian Federation that
certain straits used for international navigation in the Northern
Sea Route are internal waters of the Russian Federation, the Unit-
ed States renews its previous objections to that characterization.
Also, the United States notes that the legislation characterizes the
Northern Sea Route as a historically established national transport
communication route. The United States does not consider such a
term or concept to be established under international law.

The United States also requests clarification from the Russian
Federation about the scope of the Northern Sea Route. The east-
ern limit of the Route is described as the parallel to Cape Dezhnev
and the Bering Strait; the United States seeks clarification whether
the Route extends into and through the Bering Strait. Also, the
new laws and regulations appear to limit the northern extent of the
Route to the outer limits of what the Russian Federation claims as
its exclusive economic zone. The United States requests confirma-
tion that the Route does not extend beyond these northern limits
into areas of high seas.

Among our concerns about the Northern Sea Route scheme,
it purports to require Russian Federation permission for for-
eign-flagged vessels to enter and transit areas that are within Rus-
sia’s claimed exclusive economic zone and territorial sea and only
on prior notification to Russia through an application for a transit
permit and certification of adequate insurance. In the view of the
United States, this is not consistent with freedom of navigation
within the exclusive economic zone, the right of innocent passage
in the territorial sea, and the right of transit passage through straits
used for international navigation.

The United States understands that the Northern Sea Route
scheme is based on Article 234 of the Law of the Sea Conven-
tion (the Convention). While Article 234 allows coastal States to
adopt and enforce certain laws and regulations in ice-covered areas
within the limits of their exclusive economic zones, these laws and
regulations must be for the prevention, reduction and control of
marine pollution from vessels, must be non-discriminatory, and
must have due regard to navigation. A unilateral, coastal State re-
quirement for prior notification and permission to transit these
areas does not meet the condition set forth in Article 234 of having
due regard to navigation. The United States does not consider that
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Article 234 justifies a coastal State requirement for prior notifica-
tion or permission to exercise navigation rights and freedoms.

Moreover, the United States questions the scope of the North-
ern Sea Route area and whether that entire area is ice-covered for
most of the year, particularly in the western portion of the Route,
in order for Article 234 to serve as the international legal basis for
the Northern Sea Route scheme. As conditions in the Arctic con-
tinue to change, the use of Article 234 as the basis for the scheme
may grow progressively even more untenable.

Additionally, the Northern Sea Route scheme does not seem to
provide an express exemption for sovereign immune vessels. As the
Russian Federation is aware, Article 236 of the Convention pro-
vides that the provisions of the Convention regarding the protec-
tion and preservation of the marine environment (including Article
234) do not apply to any warship, naval auxiliary, other vessels or
aircraft owned or operated by a State and used, for the time being,
only on government non-commercial service. The United States
requests that the Russian Federation confirm that the Northern
Sea Route scheme shall not apply to sovereign immune vessels.

The Northern Sea Route scheme contains provisions for the
use of Russian icebreakers and ice pilots. It is unclear whether
those provisions are mandatory or if there is discretion on the part
of the flag State regarding the use of these services. The United
States requests that the Russian Federation clarify these provisions
on Russian icebreakers and ice pilots. If the provisions are manda-
tory rather than optional, the United States does not believe that
Article 234 provides authority for a coastal State to establish such
requirements. Additionally, it does not seem that the Northern Sea
Route scheme allows for the use of a foreign-flagged icebreaker. If
this is so, then the provision would appear to be inconsistent with
the non-discrimination aspects of Article 234. Also, the charges
that are levied for icebreakers and ice pilots may not be support-
able under Article 234 and, in any event, cause concern about their
relation to the cost of services actually provided. Moreover, the
provisions in the scheme to use routes prescribed by the Northern
Sea Route Administration, use icebreakers and ice pilots, and abide
by other related measures, particularly in straits used for interna-
tional navigation, are measures that must be approved and adopted

by the IMO.

In 2017 Russia implemented the Polar Code by amending the Rus-
sian Navigation Rules in the waters of the NSR to require that a copy



236 THE ARCTIC AND WORLD ORDER

of the Polar Code Certificate to be carried on board a vessel to which
the Polar Code applies and intends to navigate the NSR.®

Like Canada, Russia has adopted an extensive system of straight
baselines along its Arctic coast (and elsewhere), which has attracted in-
ternational objections.®*

Northwest Passage

The United States and Canada have a long-standing dispute over
the legal status of the waters of the Northwest Passage between Davis
Strait/Baffin Bay and the Beaufort Sea. The United States considers
the passage a strait (or series of straits) used for international navigation
subject to the high seas and transit passage regimes under existing in-
ternational law. Canada considers these waters to be Canadian and that
special coastal state controls can be applied to the passage, including
requirements for prior authorization of the transit of all non-Canadi-
an vessels and for compliance by such vessels with detailed Canadian
regulations.®

The ICJ has ruled that the volume of traffic passing through a strait
is not a determinative factor whether it is “used for international nav-
igation.”6® Nevertheless, at least 236 full transits of the Northwest

Passage are documented to have occurred during the decades between
1906 and 2015.57

Canada has argued, since 1973, that the waters of the Canadian Arctic
Archipelago are historic internal waters of Canada. Some scholars dis-
agree.%® Canada also argues that the straight baselines enclosing the out-
er points of the islands both illustrate the geographical extent of its claim,
and make the waters enclosed by the straight baseline’s internal waters.

Agreement on Arctic Cooperation

On January 11, 1988, an Agreement on Arctic Cooperation was
signed in Ottawa by Secretary of State George P. Shultz and Canadian
Secretary of State for External Affairs Joe Clark. This agreement sets
forth the terms for cooperation by the United States and Canadian
Governments in coordinating research in the Arctic marine environ-
ment during icebreaker voyages and in facilitating safe, effective ice-
breaker navigation off their Arctic coasts. The agreement, which does
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not affect the rights of passage by other warships or by commercial ves-
sels, applies only to U.S. Coast Guard icebreakers conducting marine
scientific research in those waters.

Nares Strait

Nares Strait is between Bafhin Bay and the Lincoln Sea. The littoral
states are Canada and Greenland. Its least width is 22 miles, its depth
exceeds 1,000 feet and is 76 miles long.

Davis Strait

Davis Strait is between the Labrador Sea and Bathin Bay. The littoral
states are Canada and Greenland. Its least width is 172 miles, its depth
exceeds 1,000 feet and is 300 miles long.

Fram Strait

Fram Strait is between the Arctic Ocean and the Greenland Sea.
The littoral states are eastern Greenland and Norway (Svalbard). It is
about 800 miles wide, about 1.5 miles deep, and about 240 miles long
between 77° and 81° N.

Denmark Strait

The Denmark Strait is between the Atlantic Ocean and the Green-
land Sea. The littoral states are Greenland and Iceland. Its least width
is 182 miles, its depth exceeds 1,000 feet and is 150 miles long.®

Appendix 3: Maritime Boundaries in the Arctic Ocean

Not all maritime boundaries in the Arctic Ocean have been agreed.
There are five maritime boundary situations in the Arctic Ocean where
adjacent/opposite states have overlapping maritime claims: U.S.-Rus-
sia, U.S.-Canada, Canada-Denmark,”® Denmark-Norway,”! and Nor-
way-Russia.”?

The United States-Russia maritime boundary—running from the
Bering Sea north to the Arctic—has been negotiated. The 1990 United
States-USSR (now Russia) treaty is being applied provisionally pending
ratification by the Russian Duma.”® The U.S. Senate gave its advice



238 THE ARCTIC AND WORLD ORDER

and consent in 1991.7* The treaty provides that the maritime bound-
ary extends north along the 168°58’37” meridian through the Bering
Strait and Chukchi Sea into the Arctic Ocean “as far as is permitted
under international law.””> The 2001 and 2015 Russian submissions to
the Commission on the Limits of the Continental Shelf respected this
boundary. Russia does not claim extended continental shelf on the U.S.
(east) side of this line.”¢

The United States and Canada disagree on the location of the mar-
itime boundary in the Beaufort Sea and northward. Canada considers
that the maritime boundary follows the 141 meridian, which forms
the land boundary between Alaska and the Northwest Territories. The
United States rejects that the 1825 Anglo-Russian’” and 1867 Rus-
so-American’® treaties establishing the land boundary also established
the maritime boundary and considers that the boundary should be
based on the “equidistance” methodology.” While equidistance favors
the United States in the territorial sea, equidistance favors Canada in

the EEZ.80

Nevertheless, as described elsewhere, Canadian and U.S. sci-
entists cooperated during the 2007-2016 summers in gathering
seismic and bathymetric data related to establishment of the outer
limits of their continental shelves in the Arctic, Bering Sea, Gulf of
Alaska and Atlantic.!

On July 23, 2008, the U.S. Geologic Survey announced the first
publicly available petroleum resources estimate of the entire area north
of the Arctic Circle. The survey estimated the areas north of the Arctic
Circle have 90 billion barrels of undiscovered, technically recoverable
oil; 1,670 trillion cubic feet of technically recoverable natural gas; and
44 billion barrels of technically recoverable natural gas liquids in 25
geologically defined areas thought to have potential for petroleum.?

Appendix 4: Extended Continental Shelf Claims in the Arctic
Ocean

Four of the five circumpolar Arctic nations (Russia, Norway, Den-
mark and Canada) have submitted claims to extended continental shelf
(i.e., beyond 200 miles from the baseline) in the Arctic Ocean to the
Commission on the Limits of the Continental Shelf, as required by
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article 76(8) of the UNCLOS. The United States (with Canada’s assis-
tance) has collected bathymetric and depth of sediment data in prepa-
ration for making its submission.

Russia made the first submission in 2001, which the Commission
responded to in 2002 by indicating the need for additional data.® In
2015 Russia submitted a partial revised submission in respect of the
Arctic Ocean.®

In 2006, Norway made a submission in respect of the North East
Atlantic and the Arctic and the CLCS recommendations were adopted
in 2009. Norway made a submission in respect of Bouvetoya and Dron-
ning Maud Land in 2009 and the Commission adopted its recommen-
dations in 2019.%

Denmark made its submission in the area north of the Faroe Is-
lands in 2009 and the Commission adopted its recommendations in
2014. Denmark made its submission in respect of Faroe-Rockall Pla-
teau Region in 2010 and the Northern Continental Shelf of Greenland
in2012.%

Canada made its submission in respect of the Arctic Ocean in May
2019.%7

CLCS recommendations on the Russian Arctic, Danish Faroe-Rock-
all Plateau Region and Northern Continental Shelf of Greenland, and
Canadian Arctic Ocean submissions are pending.

The United States collected Arctic data for its submission between
2003 and 2012 and is preparing its submission.®
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